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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF ARIZONA 

 
In re: 

BAPTIST FOUNDATION OF ARIZONA, an 
Arizona nonprofit 501(c)(3) corporation, and 
related proceedings, 

  
  Debtors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

In Proceedings Under Chapter 11 
 
Case Nos. 99-13275-ECF-GBN through 99-
13364-ECF-GBN 
 
All Cases Jointly Administered Under Case 
No. 99-13275-ECF-GBN 
 
DEBTORS’ OBJECTION TO PROOF OF 
CLAIM FILED BY VISTOSO PARTNERS, 
LLC 

 

Pursuant to Rule 3007 of the Bankruptcy Rules of Procedure and Section 502(a) of the 

Bankruptcy Code, Debtor and Debtor-in-Possession, Baptist Foundation of Arizona, Inc. (and or 

its affiliates and subsidiaries, some of which also may be co-debtors, as applicable ; collectively 

“BFA”), submits the following objection to the proofs of claim filed by Vistoso Partners, L.L.C.  

(“Vistoso Partners”).  In support of this objection, BFA offers the following memorandum of 

points and authorities. 
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MEMORANDUM IN SUPPORT OF OBJECTION 

I. FACTS 

1. On February 3, 2000, BFA Vistoso Partners filed its proof of claim in these 

jointly administered proceedings. 

2. Vistoso Partners’ proof of claim relates to an agreement between The Foundation 

Companies, Inc. (“TFCI”) and Vistoso Partners dated October 28, 1997 (the “Agreement”), to 

share certain costs with respect to the installation of a street, known as Woodshade Road, and 

related utility improvements.1 

3. Vistoso Partners is the master developer of a planned community located near the 

Town of Oro Valley of which the TFCI Rancho Vistoso Project is a part thereof. 

5. Under the Agreement, TFCI accepted to share in 50% of the costs associated with 

the installation of Woodshade Road and the related street improvements.  

6. The Agreement was executory at the time that TFCI filed its bankruptcy petition, 

and TFCI became a co-debtor in the jointly administered BFA Chapter 11 cases. 

7. Pursuant to the representations of Vistoso Partners, BFA understood that 

completing the improvements outlined in the Agreement were necessary to meet the 

requirements dictated by the performance bonds held by the town of Oro Valley. 2  In other words, 

BFA believed that it needed to assume the Agreement in order to sell the development lots in the 

ordinary course of business.   

                                                 
1 A true and correct copy of the Agreement is attached hereto as Exhibit A.  

2 At the time of the assumption of the Agreement BFA understood the concept of a “linear park” to mean a green 
belt as is often required as an off-street improvement.  It did not understand that concept to include a substitution of 
a trail system. 
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8. Accordingly, on March 8, 2000, BFA filed a motion with the Court requesting the 

authority to assume the Agreement.  The Court entered an order approving BFA’s motion to 

assume the Agreement on April 19, 2000. 

9. Prior to paying the alleged expenses incurred by Vis toso Partners for constructing  

Woodshade Road, BFA discovered documentation demonstrating that it was not under any 

obligation under the Agreement to pay for the expenses incurred by Vistoso Partners.  In fact, 

Vistoso Partners never built Woodshade Road as was contemplated in the Agreement.  Instead of 

building Woodshade Road as contemplated under the Agreement, Vistoso Partners built a trail 

system known as Woodshade Riparian Trail System (the “Trail System”).  This Trail System is 

part of the “Woodshade Linear Park.” 

10. BFA discovered that subsequent to signing the Agreement, Vistoso Partners 

approached the Town of Oro Valley with regard to substituting Woodshade Road for the  Trail 

System. 

11. TFCI agreed to the substitution of the Trail System based upon certain conditions.  

On July 9, 1998, TFCI sent a letter to the Town of Oro Valley outlining these conditions and 

requesting the Town’s confirmation that these conditions were satisfied.3   

12. The third condition in TFCI’s July 9, 1998, letter to the Town of Oro Valley was 

TFCI’s request that the Town confirm “that the Trail System development will not be tied in 

any way to the Foundation’s property at Parcels K, L, and M and that the Foundation’s ability 

to develop, market and sell its property will in no way be affected by the contemplated Trail 

System development or Vistoso Partners’ failure to complete the improvements as 

contemplated.” 

                                                 
3 A true and correct copy of the July 9, 1998 letter is attached hereto as Exhibit B. 
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13. On August 5, 1998, the Town of Oro Valley confirmed all of the requested 

conditions, including the release of TFCI from claims related to Vistoso Partners’ failure to 

complete the Trail System.4 

14. TFCI and Vistoso Partners never entered into any separate agreement relating to 

the sharing of costs associated with the Trail System. 

15. Nor did TFCI and Vistoso Partners ever amend the Agreement to require TFCI to 

share the costs of the Trail System rather than Woodshade Road. 

16. Vistoso Partners’ proof of claim reflects TFCI’s putative share of the costs to 

build the trail system. 

III. BASIS FOR OBJECTION 

Objections to claims are governed by 11 U.S.C. § 502(a), which provides that “[a] claim 

or interest, proof of which is filed under section 501 of this title, is deemed allowed, unless a 

party in interest, . . . objects.”  Section 502(b) provides that “[i]f such objection to a claim is 

made, the court, after notice and a hearing, shall determine the amount of such claim in lawful 

currency of the United States as of the date of the filing of the petition, and shall allow such 

claim in such amount."  Federal Rule of Bankruptcy Procedure 3001(f) provides that a proof of 

claim filed in accordance with the rules “shall constitute prima facie evidence of the validity and 

amount of the claim.” The burden of proof is on the objecting party to produce evidence 

equivalent in probative value to that of the creditor to rebut the prima facie effect of the proof of 

claim.   

However, "the ultimate burden of persuasion is always on the claimant.”  In Re Holm, 

931 F.2d 620, 623 (9th Cir. 1991) (citing 3 L. King, Collier on Bankruptcy § 502.02, at 502-22 

                                                 
4 A true and correct copy of the August 5, 2000 letter is attached hereto as Exhibit C. 
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(15th ed. 1991) (footnotes omitted)).  A properly supported objection to a claim initiates a 

contested matter under the Bankruptcy Rules of Procedure.  See Fed. R. Bankr. P. 3007(adv. 

comm. note). 

A. Vistoso Partners Has No Claim Against BFA Under The Agreement. 
 

BFA is not liable to Vistoso Partners under the Agreement.   

On the first page, and in the first paragraph, the Agreement states, 

The Foundation and Vistoso Partners agree to share certain costs with 
respect to the installation of the street and utility improvements in 
Woodshade Road from Rancho Vistoso Boulevard to the west 
boundary of Parcel M of Neighborhood 10 …  

(emphasis added) 
 
Furthermore, the Agreement states on page 4 at paragraph 6 that: 

This Agreement, together with the Exhibits attached hereto, sets forth 
the entire understanding of the parties as to the matters set forth herein 
as of the date of this Agreement is executed and cannot be altered or 
otherwise amended except pursuant to an instrument in writing 
signed by each of the parties hereto.   

(emphasis added) 
 

Thus, BFA’s only potential liability to Vistoso Partners under the Agreement is 

for the construction of Woodshade Road.   

In its proof of claim, Vistoso Partners lists a “Recap of Costs Related to the 

Woodshade Linear Park” in the total amount due and owing from BFA of $207,700.85.  Vistoso 

Partners does not list anywhere in its proof of claim an amount due and owing with costs related 

to the construction of Woodshade Road.  In fact, Vistoso Partners has incurred no costs related to 

the construction of Woodshade Road because Woodshade Road was never built.  Instead, 

Vistoso Partners is apparently attempting to charge BFA for expenses that are not contemplated 

in the Agreement.   
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B. The Agreement Has Not Been Amended, Nor Has BFA Incurred Any Other 
Liability To Vistoso Partners.  

 
There has been no amendment of the Agreement, written or otherwise, in which 

BFA has agreed to pay for the expenses associated with the construction of the Woodshade 

Linear Park or the Trail System.  Moreover, TFCI never entered into any other agreement with 

Vistoso Partners, and never consented to share the costs for which Vistoso Partners now seeks 

payment. 

As such, Vistoso Partners’ proof of claim is baseless.  The supposed basis of the 

proof of claim is an Agreement that never has been performed.  The construction of the 

Woodshade Road has not occurred and it will not occur.  Further, the Agreement was never 

amended to include costs associated with the Woodshade Linear Park or the Trail System.  The 

foregoing renders the Vistoso Partners’ proof of claim unsupported and invalid. 

IV. CONCLUSION 

For the above-described reasons, BFA respectfully requests that the Court disallow the 

Vistoso Partners’ claim. 

RESPECTFULLY SUBMITTED this 7th day of November, 2000. 

 
SQUIRE, SANDERS & DEMPSEY L.L.P. 
Two Renaissance Square 
40 North Central Avenue, Suite 2700 
Phoenix, Arizona  85004-4441 
 
 
 
By:  /s/ Craig D. Hansen   

 
 
Attorneys for Baptist Foundation of Arizona, Inc., 
and certain of its subsidiaries and affiliates 
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